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\N ABUSE OF DISCRETION OCCURRED IN THE IMPOSI i 1^
SENTENCE BASED ON THE TRIAL COURT'S FAILURE TO
CONSIDER, OR REFUSAL TO ENTERTAIN, DEFENDANT'S
REPRESENTATIONS REGARDING HIS ABILITY TO PAY
RESTITUTION WHILE INCARCERATED
i nv. ^ate argues that "the trial court look [Defendant at his word, and gave him
\hal he requested " (BriefofAppell.ee at{))
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Hie Louri Reporter are a

textually correct account of the words used by the parties and the trial court during the
course of the Entry of Plea and Sentencing hearings, the transcripts nonetheless do not
and can not convey the intimations of the parties, the tone and mood of the trial court
judge, or the ultimate intent of the Defendant in the responses he provided to the Court.
Nor do the transcripts contain references or indicators of the quiet dialogue between
Defendant and his counsel at the time of the hearing in answering the Court's inquiries
regarding restitution. Nor does any record exist of the meeting which the attorneys had
with the trial court judge in chambers after Defendant's sentencing hearing. In sum, the
State's arguments and fundamental assumptions are based upon its limited view of the
trial court proceedings, as contained within the written Record.
For example, Regarding the trial court's inquiry at sentencing regarding the
proposed time frame in which restitution could be paid, the transcript of Sentencing
simply records as follows:
THE COURT: What is the structure you are proposing? When would the $10,000
be paid?
MR. CHRISTIANSEN: Mr. Hodges informs me that the full $10,000 could be paid
within six months.

(S.Tr. at 13). Although the transcript accurately recites the words of Defendant's
counsel, and of the Court, the record does not make an account of the pause belween the
question and the response, during which time counsel for Defendant turned and inquired
of his client regarding how much time he would need, and Defendants hushed and hasty
response of "6 months." The purpose of the omission of this portion of the record by the
Court Reporter is not clear. If the dialogue was somehow inaudible, the reporter gives no
indication in the transcript.
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meaning with h ^ answ 11 'six tn< mlhs "'" I V f n i d a n f s intent is clarified by his prior
statements to the trial court at the hearing on his Change of Plea, which is transcribed as
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of his release.
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mailer ini ,i irvVw b e a m - uowever, or to consider modifying its sentence. Thus, it
cannot be said, as the State suggests, that "defense counsel made no effort to correct the
court's alleged misunderstanding." (linel ol Appelln,
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court's alleged misunderstanding." (Brief of Appellee at 10, n. 3). Efforts to correct the
misunderstanding were made to the the trial court judge, which the trial court
disregarded.
Consequently, because the trial court was made aware of Defendant's intent that
restitution could not be paid until after his release, both at the hearing on the Change of
Plae and in conjunction with the Sentencing, it remains apparent that the order of
restitution entered against Defendant was indeed "inherently unfair" in that Defendant
was treated "rashly" and "with hostility" because of his statuts as a State prison inmate,
and "worse than other defendants" in that he was ordered to pay a fine during the course
of incarceration which he stated he would be unable to pay until after release. C£ State
v. HouL 906 P.2d 907, 909 (Utah 1995)
IL

AN ABUSE OF DISCRETION OCCURRED IN THE IMPOSITION OF
SENTENCE BASED ON THE INFORMATION CONTAINED IN THE
EXISTING TRIAL COURT RECORD REGARDING DEFENDANT'S
ROLE IN THE PRISON ALTERCATION
The State's arguments presuppose that the Pre-Sentence Investigation is the

"subject" of Defendant's appeal. (Brief of Appellee at 13-14). However, a conscientious
reading of Defendant's appeal brief will reveal that the Pre-Sentence Investigation is not
the subject of this appeal. Rather, the subject of this appeal is the conduct of the trial
court judge during the course of the sentencing hearing, and the apparent focus the judge
paid upon Defendant's status as a prison inmate at the time of the sentencing hearing,
rather than upon the other "legally relevant factors" required by law, See State v.
Schweitzer. 943 P.2d 649, 651 (Utah App. 1997), such as "the gravity and circumstances
of the offenses and the history, character, and rehabilitative needs of the defendant." See
4

Utah Code Ann. § 76-3-401(4).
Contrary to the State's assertions, Defendant does not dispute the PSI on this
appeal. Rather, Defendant makes the sentencing hearing itself the subject of this appeal.
Defendant contends that on the date of sentencing, the trial court judge disregarded
Defendants statements regarding the gravity and circumstances of the offense, and
Defendant's character, and instead focused rigidly on Defendant's status as a prison
inmate. Such an expressly manifested narrow focus makes the trial court's Judgment
"inappropriate." See Utah Code Ann. § 76-3-401(2). Cf, Utah Code Ann. § 76-3401(4). The legitimate issue of self defense is a significant factor which a reasonable
judge ought to have considered in ordering either a concurrent or consecutive jail
sentence, and which the trial court judge appears to have ignored. Defendant's position is
not that the trial court judge lacked adequate factual background in making his decision,
but that he improperly disregarded the facts presented to him by Mr. Hodges and the
witnesses regarding the role which Mr. Hodges played in the prison altercation—factors
which have a substantial bearing on Defendant's history, character, and the gravity and
circumstances of the offense. By disregarding these legally relevant factors, the trial
court judge committed an abuse of discretion.
The import and significance of Defendant's role in the altercation, the sufficiency
of the existing record regarding his evident role, and the evident error of the trial court in
choosing to disregard the overwhelming evidence of Defendant's role by imposing a
consecutive sentence, is perhaps most clearly illustrated through a careful review of the
statements of Defendant and his counsel on the date of sentencing. Those statements are
5

recapitulated on pages 6-9 of the Sentencing Transcript, which reads as follows:

MR. CHRISTIANSEN:.. . there are some facts about the altercation that the court
ought to be aware of in making its sentencing. Now, our intention here is not to reopen
the trial or to retry the facts. That's not what we want to do. We simply want to make the
court informed of the different versions of the altercation so that it can make an informed
decision. So I would refer the court, first of all, to the version of the offense given by the
victim himself found on page two of the presentence investigation.
It reads as follows: "Inmate Dow state he had changed the TV channel and
defendant, Bobby Hodges, struck him in the face."
That's it. If your reaction was anything similar to mine after reading this, I was
completely unsatisfied with this explanation and, in my mind, it just didn't make sense. I
think a better analysis of the altercation, perhaps a more objective one, was the account
given by Mr. O'Granado. And this is contained THE DEFENDANT: Granado.
MR. CHRISTIANSEN: Granado. Thank you. This is contained on page five of the
presentence investigation. And, also, there is a handwritten account submitted by Mr. O'
Granado about four, five pages from the back. I'll read from his handwritten account.
"I, Mark O'Granado, witnessed the fight over the TV. Mr. Brian Dow" -- and that's
the victim, "had a destructive attitude the day after his board hearing. Mr. Dow was
miserable, to say the least. The fact of the matter is, that Mr. Dow started the fight. He
asked Bobby Hodges to take it into Mr. Dow's room to take care of matters. He asked
two times. Mr. Hodges declined, stating he didn't want to fight. Plus he would be out of
bounds. Brian Dow then pushed Mr. Hodges. Then Mr. Hodges backed up. Mr. Dow
then lunged at Mr. Hodges. Mr. Hodges then struck Brian in the cheek in self-defense.
And that was the end of the fight."
This second version of the altercation is more consistent with the observations of
the defendant's character made by at least one of the officers who was a guard there in
the prison, Officer Jeremy Haywood. And his comments are found on page three under
the law enforcement statement. His observations of the defendant are that, "He has
been an ideal inmate and that he has stayed out of the [sic] trouble except for this single
incident."
Now, if the court would like even a second version of the offense - of the events
and of the altercation that took place that day, he tells me there is presently an inmate by
the name of Mark Montez who can collaborate the version given by Mr. O'Granado. I
don't think that's necessary. I think Mr. O'Granado's version was adequate. But if the
court wants a corroboration of that, then Mr. Montez is available to testify today.
So what does this tell the court? Well it tells the court, yes, Mr. Hodges did
commit a wrong that day, in striking Mr. Dow. But, on the other hand, Mr. Hodges did not
act alone that day, that the victim also played a part in the altercation. And for that
reason we would request that Mr. Hodges not be held responsible for payment of the full
amount of restitution, that the court recognize that the victim did have a role in what took
place....

(S. Tr. at 6-9). This version of the facts was corroborated by the Defendant himself later
in the hearing after the Court inquired whether there was "anything [he] would like to
say?" In response, Defendant stated:
6

. . . I turned the cheek three times, not only twice, but three times, you know. And
when he lunged at me again, I had to defend myself. . . .

(S.Tr. at 13-14).
The focus of this appeal is the account of the offense given by Defendant and his
witnesses at the sentencing hearing, and not to the PSI undertaken in this case prior to
sentencing. This appeal focuses on the Court's abuse of discretion in choosing to ignore
evidence of Defendant's character and the nature and circumstances of the offense recited
in these versions of the offense at the Sentencing Hearing, and the fact that by so doing
the trial court failed to consider all the "legally relevant factors." See Schweitzer, supra,
943P.2dat651.
Consequently, the existing record is sufficient to support Defendant's arguments
regarding the imposition of a consecutive sentence, and creates a sufficient basis upon
which to find that the trial court abused its discretion in ordering a consecutive rather
than a concurrent sentence.
III.

IF THE APPELLATE COURT FINDS THE EXISTING RECORD ON
APPEAL TO BE INADEQUATE, THEN THE APPELLATE COURT
SHOULD DIRECT THAT THE RECORD BE MODIFIED TO INCLUDE
ALL OMITTED PAPERS AND TRANSCRIPTIONS, SO THAT THE
RECORD CONFORMS TO THE TRUTH AND TRULY DISCLOSES
WHAT OCCURRED IN THE TRIAL COURT
The State argues that the Court cannot decide Defendant's claim "because [Defendant

has not included the presentence investigation report in the record on appeal." See Brief of
Appellee, p. 14. In support of this argument, the State relies on commentary contained in
footnote number 12 of the ruling of the Court of Appeals in the case of State v. NuttalL 861 P.2d
454, 459 (Utah App. 1993), interpreting Utah C.J.A. Rule 4-203(2) and the basis for including a
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PSI within an appellate record when the PSI "is the subject of an appeal." Careful examination of
the ruling in Nuttal. however, will reveal that commentary contained in footnote number 12 is
nothing more than dicta, having no direct bearing on the Judgement of the Nuttal court, and
written without contemplation of the mandatory provisions of Utah R. App. P. 11(d)(1), which by
contrast dictates as follows:
All of the papers in a criminal case shall be included by the clerk of the trial court
as part of the record on appeal.

The directive contained in Rule 11(d)(1) that "all papers" filed in a criminal action shall
be made part of the record on appeal is further supported by the language of Utah C.J. A.
Rule 11(a), which in pertinent part directs that:
The original papers and exhibits filed in the trial court, the transcript of
proceedings, if any, the index prepared by the clerk of the trial court, and the docket
sheet, shall constitute the record on appeal in all cases....

The Pre-Sentence Investigation was one of many papers to be "filed" with the trial
court in the District Court action. Moreover, because the Pre-Sentence Investigation is
readily classifiable as "an original paper . . . filed in the trial court," and because Rules
11(a) and 11(d)(1) direct that "[a]ll of the papers in a criminal case shall be included by
the clerk of the trial court as part of the record on appeal," it cannot be conclusively
stated that Defendant's claim must be precluded based on the omission of the PSI from
the record on appeal, particularly where Rule 11 places the responsibility of including
"all papers" on the shoulders of the clerk of the trial court.
These arguments aside, the underlying fact remains that if this Court does
conclude that the PSI is a material component of the Record, without which a full and
correct decision cannot be rendered, then Utah R. App. P. 11(h) directs that the omitted
8

PSI be made a part of the record. In pertinent part, Rule 11(h) directs as follows:
If any difference arises as to whether the record truly discloses what occurred in
the trial court, the difference shall be submitted to and settled by that court and the record
made to conform to the truth. If anything material to either party is omitted from the
record by error or accident or is misstated, the parties by stipulation, the trial court, or the
appellate court, either before or after the record is transmitted, may direct that the
omission or misstatement be corrected and if necessary that a supplemental record be
certified and transmitted....

In the present action, as a precautionary measure, a Motion for Modification of
Record on Appeal and Memorandum has been filed with the trial court, as provided by
the Rule. See Addendum B. As of the date of this filing, the Order of the trial court to
modify the record is still forthcoming. In the mean time, in the event that this Court finds
the Omission of the PSI from the record to be Material to either party, as argued by the
State, Defendant now also moves that the Court of Appeals direct the omission of the PSI
from the Record on Appeal be corrected, and that a supplemental record of the omitted
PSI be certified and transmitted from the District Court. The either/or language of Rule
11(h) appears to grant the Court of Appeals such jurisdiction, along with the trial court.
Furthermore, the language of the Rule also appears to apply in equal measure to the
omitted portions of the Sentencing transcript referred to in section I, above, and
Defendant hereby also moves that if this Court finds those stated omissions to be material
to the case, that a corrected transcript be ordered. Again, a precautionary "Second
Motion for Modification of Record on Appeal; Memorandum and Statement of Proposed
Changes" has been filed with the District Court in this action, and is attached herewith as
Addendum C. The Order from the District Court is also still forthcoming, as of the date
of the filing of this document.

9

CONCLUSION
On the basis of the foregoing, the Judgment, Sentence and Commitment of the
Trial Court should be vacated, and this action remanded to the District Court for a new
Sentencing.
RESPECTFULLY SUBMITTED on this 14 Day of August, 2000.
BEAVER COUNTY PUBLIC DEFENDER

VON J. CHRISTIANSEN

Attorney for Defendant
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CERTIFICATE OF SERVICE
I certify that on this 14th day of August, 2000, two true and correct copies of the
foregoing APPELLANT'S BRIEF were served on the person named below by U. S. mail,
first class postage prepaid, and addressed as follows:
Catherine M. Johnson
Assistant Attorney General
PO Box 140854
SLC UT 84114-0854

1/u\ jj/tpf&fa*
VON Jy CHRISTIANSEN

Attorney for Defendant
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ADDENDUM "A"
Utah Code Ann. § 76-3-401(2).
The court shall order that sentences for state offenses run consecutively if the later
offense is committed while the defendant is imprisoned or on parole unless the court
finds and states on the record that consecutive sentencing would be inappropriate.

Utah Code Ann. § 76-3-401(4).
A court shall consider the gravity and circumstances of the offenses and the history,
character, and rehabilitative needs of the defendant in determining whether to impose
consecutive sentences.

Utah Code Ann. § 76-3-201(4)(a)(i).
When a person is convicted of criminal activity that has resulted in pecuniary damages, in addition
to any other sentence it may impose, the court shall order that the defendant make restitution to
victims of crime as provided in this subsection, or for conduct for which the defendant has agreed
to make restitution as part of a plea agreement. For purposes of restitution, a victim has the
meaning as defined in Subsection (l)(e).
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Von J. Christiansen, Bar No. 8165
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PO Box 1090
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IN THE FIFTH DISTRICT COURT, BEAVER COUNTY
STATE OF UTAH

STATE OF UTAH,
Plaintiff,

MOTION FOR MODIFICATION
OF RECORD ON APPEAL;
MEMORANDUM

v.
BOBBY HODGES,
Defendant.

Case No. 991500135
Judge J. Philip Eves

COMES NOW Defendant Bobby Hodges, by and through his counsel of record, Von J.
Christiansen, pursuant to Utah R. App. P. 11(h), and moves the Court to correct or modify the
appellate record in this case to include the Pre-Sentence Ivestigation Report prepared on Defendant's
behalf, on the basis that the Pre-Sentence Investigation Report was omitted from the original Appeals
Court record and its inclusion within the Record is necessary to settle a difference which has arisen
regarding whether the Record truly discloses what occurred in the trial court on the date of
Defendant's Sentencing.

ADDENDUM "B"

VON J. CHRISTIANSEN LAW OFFICE, P.C.

Von J. Christiansen, Bar No. 8165
20 S. Main #3
PO Box 1090
Beaver UT 84713-1090
Tel: (435) 438-5412

IN THE FIFTH DISTRICT COURT, BEAVER COUNTY
STATE OF UTAH

STATE OF UTAH,
Plaintiff,

MOTION FOR MODIFICATION
OF RECORD ON APPEAL;
MEMORANDUM

V.

BOBBY HODGES,
Defendant.

Case No. 991500135
Judge J. Philip Eves

COMES NOW Defendant Bobby Hodges, by and through his counsel of record, Von J.
Christiansen, pursuant to Utah R. App. P. 11 (h), and moves the Court to correct or modify the
appellate record in this case to include the Pre-Sentence Ivestigation Report prepared on Defendant's
behalf, on the basis that the Pre-Sentence Investigation Report was omitted from the original Appeals
Court record and its inclusion within the Record is necessary to settle a difference which has arisen
regarding whether the Record truly discloses what occurred in the trial court on the date of
Defendant's Sentencing.

MEMORANDUM
Background
In the preparation of the Court record in the appellate case of State v. Hodges, 991500135, the
Presentence Investigation Report prepared on Defendant's behalf, and filed with the Court on the date
of January 10, 2000 for the purpose of sentencing, was omitted from the trial court record sent to the
Utah Court of Appeals in this action.

Law
In pertinent part, Utah R. App. P. 11(a) directs as follows:

The original papers and exhibits filed in the trial court, the transcript of proceedings, if
any, the index prepared by the clerk of the trial court, and the docket sheet, shall constitute
the record on appeal in all cases. .. . Only those papers prescribed under paragraph (d) of
this rule shall be transmitted to the appellate court.

Augmenting Rule 11(a), Rule 11(d)(1) states:
All of the papers in a criminal case shall be included by the clerk of the trial court as
part of the record on appeal.

Regarding the correction of any omission relating to the Court Record on appeal, Utah R.
App. P. 11(h) states as follows:
If any difference arises as to whether the record truly discloses what occurred in the
trial court, the difference shall be submitted to and settled by that court and the record made to
conform to the truth. If anything material to either party is omitted from the record by error or
accident or is misstated, the parties by stipulation, the trial court, or the appellate court, either
before or after the record is transmitted, may direct that the omission or misstatement be
corrected and if necessary that a supplemental record be certified and transmitted....
Argument
In the present action, there is no dispute that the Pre-Sentence Investigaiion was omitted from
the trial court record presented for appeal in this case. Because the Pre-Sentence Investigation is
classifiable asfctanoriginal paper . . . filed in the trial court" under Rule 11(a), and because rule

11(d)(1) directs that "[a]ll of the papers in a criminal case shall be included by the clerk of the trial
court as part of the record on appeal," the omission of the Pre-Sentence Investigation from the Record
on appeal is an error which ought to be corrected by the Clerk of the Court under Rule 11(h).
Conclusion
On the basis of the foregoing, the Court should direct that Record of Appeal prepared by the
Clerk of the Court be modified to include the Pre-Sentence Investigation Report which was prepared
on Defendant's behalf for the sentencing hearing within this action.

DATED this 10 day of August, 2000.

Vy^AUuX^\
VON 1 CHRISTIANSEN

Beaver County Public Defender

->

CERTIFICATE OF MAILING, FAXING OR HAND DELIVERY
I certify that on this 10 day of August, 2000, a true and correct copy of the attached MOTION
FOR MODIFICATION OF RECORD ON APPEAL was faxed, hand delivered or sent U.S. mail, first
class postage prepaid, to the attorney named below:
Catherine M. Johnson
Assistant Attorney General
160 E 300 S, 6th Floor
SLC UT84114
(801)366-0167

V^^u3Gtea^
VON J. CHRISTIANSEN

Beaver County Public Defender
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VON J. CHRISTIANSEN LAW OFFICE, P.C
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Von J. Christiansen, Bar No. 8165
20 S. Main #3
PO Box 1090
Beaver UT 84713-1090
Tel: (435) 438-5412
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IN THE FIFTH DISTRICT COURT, BEAVER COUNTY
STATE OF UTAH

SECOND MOTION
FOR MODIFICATION OF RECORD
ON APPEAL;
MEMORANDUM & STATEMENT
OF PROPOSED CHANGES

STATE OF UTAH,
Plaintiff,
v.
BOBBY HODGES,
Defendant.
,

,

Case No. 991500135
Judge J. Philip Eves

, ,

COMES NOW Defendant Bobby Hodges, by and through his counsel of record, Von J.
Christiansen, pursuant to Utah R. App. P. 11(h), and moves the Court to correct or modify the
appellate record in this case to include omissions madefrompage 13 of the Reporter's Transcript of
Proceedings: Sentencing, on record in this action, on the basis that a short in-court dialogue between
Defendant and his attorney was omitted from the transcript and its inclusion within the Record is
necessary to settle a difference which has arisen regarding whether the Record truly discloses what
occurred in the trial court on the date of Defendant's Sentencing.

nxnjcmxjn

"v^''

VON J. CHRISTIANSEN LAW OFFICE, P.C.

Von J. Christiansen, Bar No. 8165
20 S. Main #3
PO Box 1090
Beaver UT 84713-1090
Tel: (435) 438-5412

IN THE FIFTH DISTRICT COURT, BEAVER COUNTY
STATE OF UTAH

SECOND MOTION
FOR MODIFICATION OF RECORD
ON APPEAL;
MEMORANDUM & STATEMENT
OF PROPOSED CHANGES

STATE OF UTAH,
Plaintiff,
v.
BOBBY HODGES,
,
Defendant.

Case No. 991500135
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I

COMES NOW Defendant Bobby Hodges, by and through his counsel of record, Von J.
Christiansen, pursuant to Utah R. App. P. 11(h), and moves the Court to correct or modify the
appellate record in this case to include omissions madefrompage 13 of the Reporter's Transcript of
Proceedings: Sentencing, on record in this action, on the basis that a short in-court dialogue between
Defendant and his attorney was omitted from the transcript and its inclusion within the Record is
necessary to settle a difference which has arisen regarding whether the Record truly discloses what
occurred in the trial court on the date of Defendant's Sentencing.

MEMORANDUM AND STATEMENT OF PROPOSED CHANGES
Background
On page 13 of the Reporter's Transcript of Proceedings: Sentencing, no mention is made in the
transcript of a brief dialogue which occurred between Defendant and his attorney after the court
inquired, "What is the structure you are proposing? When would the $10,000 be paid?" and before
counsel for Defendant replied, "Mr. Hodges informs me that the full $10,000 could be paid within six
months." See Reporter's Transcript of Proceedings: Sentencing, p. 13.
The record should be amended to reflect that Mr. Christiansen asked his client words to the
effect, "when could you pay?" to which Defendant replied to the effect "six months."
Law
Regarding the correction of any omission relating to the Court Record on appeal, Utah R.
App. P. 11(h) states as follows:
If any difference arises as to whether the record truly discloses what occurred in the
trial court, the difference shall be submitted to and settled by that court and the record made
to conform to the truth. If anything material to either party is omitted from the record by error
or accident or is misstated, the parties by stipulation, the trial court, or the appellate court,
either before or after the record is transmitted, may direct that the omission or misstatement
be corrected and if necessary that a supplemental record be certified and transmitted. . . .

Argument
Because the transcript of the Sentencing hearing does not contain a full account of the in-court
dialogue at sentencing, a revision should be made of page 13 of the Reporters Transcript by the Court
Reporter, to accurately reflect the dialogue between Defendant and his Counsel in response to the
Court's inquiry regarding a payment schedule. This revision by the Court Reporter is necessary to
resolve a difference which has arisen as to "whether the record truly discloses what occurred in the
trial court," and to ensure that the record on appeal "conform[s] to the truth." Id.

Conclusion
On the basis of the foregoing, the Court should direct that page 13 of the Reporter's
Transcript of Proceedings: Sentencing, be modified to accurately include the in-court dialogue
between Mr. Hodges and his attorney which occurred after the trial court judge inquired regarding a
proposed payment structure.
DATED this 12 day of August, 2000.
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CERTIFICATE OF MAILING, FAXING OR HAND DELIVERY
I certify that on this 12 day of August, 2000, a true and correct copy of the attached SECOND
MOTION FOR MODIFICATION OF RECORD ON APPEAL; MEMORANDUM & STATEMENT
OF PROPOSED CHANGES was faxed, hand delivered or sent U.S. mail, first class postage prepaid,
to the attorney named below:
Catherine M. Johnson
Assistant Attorney General
160 E 300 S, 6th Floor
SLC UT84114
(801)366-0167
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